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SUPREME COURT DECISION |
No. 1686

In the Supreme Court of the State of

Nevada.

Appealed from 1st. Judicial District

Court, Lyon County.

C. F. Fox, Plaintiff & Respondent.

VS,

Mrs. Harriet Benard as executrix of
the last will and testamsnt of William
M. Bernard, deceased, Mrs. Harriet
@rth and J. C. Orth, Defendants and
Appellants,
€. E. Mack and Geo. D. Pyne, Attys.

for Respondent. . .8
Jehn Lothrops and A. Chartz for

Appellants.

Decision
3 1593, the plaintii

. NOw

On Fe‘;ruary

(-.-c-zaaud, and 1o secure h-‘ pay ..uent

wheraof he deeded to plaintiff on that

day the lands described in the com-
piaint, and at the same time plaint’ff
gxocuted to him a bond fer a deed
wherehy he agreed to re-convey the
property on or before February 18,
1348, provided that he was paid on or
pefore tha ate $§10 ind also §56
annually. Cn February §, 1896 plaint-

iff lnaned Bernard the additional sum
of 34} and accad’ = sscurdy tor
S1060), any interes i | i maiie
a3 plaintiff at the tim 400} was
borrow and by relcase made in
wr o acknowledged and recorded,
Bernard then relis I him from all
ohlxgations sulting fiom the bond
maida February 18, 1803, and thers-
upen piaintiff executed to Beroard a
new Dond, dated February 8, 1884,
e nditioned that plaintiff would make
and daliver a good and suflicient con-
vavanece of the property to Bernard,
provided Plaint#® was paid ¥1000 on
or hefore January 1, 18409 and aiso
$.% annually, and further provisioned
tha: if Berpard paid these amounts

and the taxes he wou
the use and possession of the premises
A receipt and the siatement or ad-
mission of Dernard a short time be-
fure his death indicate tanat the only
payments were on to the
3:h. day of February 15887. He diad
the following year and letters test-
were issued his widow

1d be entitled

interest

amnmentary to
Mrs. Harriet Bernard who has sace
married C. J. Orth, Piaintif's de-
mand arising out of the above tran-
sactions was presented against the
estate and by her as executrix was
rejected on August 29, 1898, There
iz test'mony indicating that she had
previously recognized the demand by
endeavoring to borrow money for its
payment. On July 24, 1901 the prcop-l
erty was set over to her by decree,
of distribution. From a judgment de-‘
ereeing the deed to plaintff to be
a morigage and ordering a (ore—
closeure and sale of the premises to‘
satisfy the amount, ¥$1751.25 and
76.40 costs, found due to plaintli!.l
she appeals. ]

The well settled doctrine that a!
deed executed merely for the purpose
of securing a debt will be construed
as a mortgage s pot assailed, but for
appellant it is contended that as suit
was not brought unti]l April, 1904,
more than six years after the last
luan and the giving of the last bond
on Felruary 8, 1805, and more than
four years after the time, January 1,
UL tor a there-
ulider

fixed gonveyance

conditwoned

'if the

the
ol

payment,
slatute
that

on

actidn is bharred by the

Iimitations, It is =ail
by executing a

first |

writlten release of the

il and accepting a new
the time

amount, SGo0,
any writing

acknowledgmg
'

one
instead
the Ia
nnt ,sig

at burroweil
Bernard
apreeing
debt,

he
a1 did
n fo
pay
tiiat therefore
on his part was merely verbal
would be barred in four yvears, Wo
do not so view that transaction. Most
instrument in daily use, such as deeds
mortgages, notes, orders, drafts and
checks are signed by only one of the
parifes,bui are not for that reason
verbal nor half verbal. Although Ber- |
nard executed no mnote or

or a and

the obligation to pay

ana

the property to plaintiff, and by this
suit and the decree no more #s sought
than he under his signature obligated
nimself to yield. In equity the ex-

ten: 1 of the time for a reconvey-
an~ Oy plaint*f, given by the sur-
reude - of the first bond &nd the ex-|.

ezution of a mew one ougat to be
considered as effective as if plaint-
iff had conveyed the property to Ber-
nard and taken mew deed from him,

{ the running of the statute which was
- conirolled by the last bond and the

! payment and reconveyance.

, verbally,
| pellant which it would have been in-

wrifing |
agreelng to pay any money, he signed |
a deed absolute in terms conveying

o= -~ A P et ey

which would .have left the title im
plaintiff as it now stands. It was
not necessary teo have these extra
deeds and if they had beem executed
they would not have varied the time
for bringing sut and the initiation of

date therein fixed and extended for

Plaintiif is forisfied with a writing
for all that is awarded him by the|
judzment and for more if the property
is worth more.

The loan and giving of the security
which vary the unconditional terms |
of the deed, and which are shown
are facts favorable to aD~!

cumbent upon her to prove if plamntiff
had sued in ejectment for the prop-
erty and introduced the deed. The
bringing of the action four years
and four months after January 1, 1300,

the time fixed in the iast bond for i the jurisdicti o cppertunity to offer evidence upon the m’)mm»%»anz
I > irisdieiio I e PDUrt 1s 4 11 = that Gy i 2
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He had two remedies, one upon the
debt, the other upon the mortgage;
by losing one he does not necessarily
lose the other.,” Since the rendition
of the decision the time for commenc-
ing actions on written Instruments '
has heen extended from four to si:;
years and under well recognized
* principles plaint was allowed that
length of time after the date fixed
for payment of the $1000 and for the
termination of the bond or & re-con-
veyance, which was January 1, 1900.
As sald in Borden V. Clow, 21 Nev.
278, “It is a rule *n regard to the |
statute of limitations that the statute
begins to run when the debt is due
and an action can be instituted upon
it.” Under the argument Ior appell-
ant the four vears from the final loan
on February 8, 1896 to the t'me for
payvment of the 310wy under the bond
January 1, 1900, would be de-
dueted from the six years allowed |
for bringing suit, and on toalt theory
mtaurity of the loan had been
more instead of four
plaintiff’s cause of aect’on would have

on

than six years,

it acerued..
The judgment of the Distriet Court
ufiirmed.

been barrved belore

is

TALBOT, J.

We concur.
Fitzeerald, C. J.
Norcross, J
—_—

Carson Cemetary Water Wards

Notice is hereby given thal water
has been turned on at the Cemetary|
and that no person in arrears will be |

, allowed the use of water until the
 amounts now due are paid.

Patrons are further notified that it
fs the intent!on of the Trustees to
give a six months service this geason,
instead of five months as Teretofore,
to do this prompt payment by water
users will be neccessary.

April 24, 1506 GEO. W. KEITH
Secretary and Collector.
— A
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A pafr of eye glasses with gold
chain attached, 1a case. The finder |
will be rewarded by leaving the same

at this ofice.

| hearing in this action,

| submitting the case upon the tes*i-
, mony offered by

| court ordered judgment in favor of
| Defendants.
. fendant’s counsel, which negatived the

{ there was a sale of the land described

; Counsel
| strike out the findings so allowed and |

SUPREME COURT DECISION
No. 1681.

In The Supreme Court of the State
of Nevada.

William J. Brandon, Appellant, wvs.

N. H. West, as Administrator of the |
Estate of B. C. Clow, Deceased, et
al., Respondents.

Me:=£rs, Mack and Farrington,
Appellant

Messrs. Cheney and Massey for Re-
spondents.

From the 2nd Judicial District Court |
Washoe County. i

On Petition for Rehearing |

ffor

The respondents petition for a re-
or Ilmrliﬁvalinn

{ of the order eutered therein, on the

following grounds: That no appeal
was ever taken from judgment
that the which
was taken was from the order deny-

ing pla ntifi’s motion for a new trial,

the

herein; only appeal

stances, was the granting ol a new

, trial, the rule being, “that where there |

is an issue upon material facts, which |

may possibly be decided = morel

, than one way on another trial, there |

should be a new trial ordered on a
reversal of the judgment.”

Upon the trial of this cause the
respondents offered no evidence, they

the plaintiff. The
Findings prepared by de:

allegations of plaintiff's complaint that

therein, were approved by the court.
for the plaintiff moved to

made request for certa’n other
ings. Upon the hearing of
tion and request,
among others, tne additional finding
relative to sale the sand to |
the plaintiff and tne right? or license

find-
this mo- ‘
tu® court made,

tlie of

to remove the same. in pursuance of |
which finding judgment was ordered
by this Court to be entered in favor |

of appeliant. Counscl ter respondent

thoungh participating in this hearing,

may not have been called upon to |
gxeepl to this finding, if objections |
were had thereto,, but, 'n any event,

no objeetion

In

maide or excepiion )

.i.'. o .':

taken. piaintifi’s assignments
trial and
made that
not

A4 new appeal the is
‘Lt was error in the
plaintiff judgioent
in accordance with this finding.

sel for appellant in , their

point

Iwiee
Court to give
Coun-

Y, opening

brief take the pos’tion that they were

enfitled to juidgment

Heense to remove the same.as found
by the trial court. They close their
brief with the following paragraph:
“Wherefore plaintif and appellant
prays that, inasmuch as all the evi-
dence is bhefore the court the judg-
ment be madified by directing the de-
fendants to execute a deed of said
property to plaintiff; and should the

tled to -the relief prayed for in the
complaint, but is entitled to the !
!ener relief of a deed to the sand and |
.exclusive rights to removYe the same,

| that the judgment be modified ac-

i ents’
| Court should conclude that the find-
| ing as to the sale of the sand was

{ judgment

| £
| remanding the case for a new

of
z .o
| error in his statement on motion for

at least (o the |
extent of the sand and the exclusive |

court find that plaintiff is not 1.emt'-|

p— ——

cordingly.

I{ will be seen, therefore, . that
whether judgment by tais Court
should be ordered entered in favor of
the plantiff upon the findings as they
stood was squarely before the Court.
There was no intimation in respond-
brief that in the event this

supported by
the trial

the evidence and that
court should have given

Dissolution of Partnership

The copartnership heretofore exi t-
ing under the styla and name of -
ersen and Springmeyer, in the City
of Carson, County of Ormsby, has
been dissole dby mutual consent. -

interest of C. H. Springmeyer.
Petersen will pay all

Ar,
outstandingz

lect all claims due the firm.
——

to that extent n favor of
plaintiff, that thi; Court ought
)t 10 make an order directing such
a judement o be entered instead of

the
nj

trial,
{ There was no suggestion that, in the |
event this Court agreed with the con-
ol appeliant that
should have heen entered in favor ot
piaintiii upon hndings.
new shouid be

might

Lention

the tne

a iriai ordered  so

that the defendants huve an

| held to have been sold to the plaint!ff
| This point was considered although
not referred to in the original opinion.
! There was testimony to the effect
that two of the sides, the South and
the East, were laid out in the presence
of B. G. Clow and tne plaintiff and
at Clow’'s direction. Counsel in their
petition now only contend “that the
record on appeal. fairly considered,
fails to show that the Western bound-
ary of the land claimed by appellant
was ever indicated or marked by B. G.
Clow.” As the land in question Is
triangular in shape, the establish-
ment of two of the sides would neces-
sarily establish the third.

The petition for rehearing is denied.

TALBOT, J.

| 1 concur:
J.

judgment '

that

e (s
Notice

A rumor having gone about that 1

claims against sald firm and will cal !

had advanced the price of drugs sinece

| the recent earthquake and fire in San |
liere that | $

Fran- isen, I wish
' the report iz without foundation and

. absolutely fal

10 stale

2¢ in every particular.
F. J. St

—_—e e ———

e'nmertz.

The complete story of the Great
San Francisco Earthquake, written by
eye witnesses, complete set of actual
photographs, big book, best terms, big
money, agent are taking from 15 to
40 orders a day. Credit given, freight
paid. Complete outfit free, six cenis
for postage. Now ready. Free book
ior yvourself. The Columbhia House,
Chicago.

Grand Caye

\nrcrmes,

I dessent:
Fitzgerald, C. I. |
son— —— I

People You Like to Meet.

found on the througn trains ol
First-class trave!
The |

|

Are
the Sante Fe Houte.
is attracted to first class roads,

San'e Fe Route iz a first-class road.
It is one of the three larzest rail-|
way syvstems in the worid., Present

7.734 miles.
from Lake Michigan 1o
AMex

mileage,

1t extends
the Taecific Ocean and Galf of
reaching with its own rails Chicazo,
Kansas City, Denver, Fert Werth
Galveston, El Paso, Loa Angeles
San Francisco.
' It runs the finest and fastest trans:

continental train, the California Limit

1

I Its meal service, managed by Mr.

Fred Harvey, is the best 1n the world
Its track is rock ballasted and laid

throughout with heavy steel rails.
On such a road as this lang distance

records are frequently shattered, the

and

ial” Los Angeles to Chicago, 2,265
mjles in less than 45 hours.

by modern travelers.

Santa Fe:
G. F. WARREN, A. T. & 8. F. RY.
Bait l.nlu City, Utah.

o
.

|
ﬁ
|
il
|
|

latest being that of the “Scotty Spec-

Every comfort and luxury desired)

May we sell you a ticket over the

.r—F W. PRINCE, San Francisce.

of Arizona

President Roosevelt says:
“It is the one great sight
every American should see.”

1 A new $100,000

Harvey hotel —
“El Tovar”—
1s building there

l

Let me send you a pamphlet
about this ** Titan of Chasms”’
and the new hotel

| H
| formation Dureau,

| Winters,

l

ﬁﬂ

SPECIAL EXCURSION FROM SAN

FRANCISCO TO CITY OF MEXICQ

AND RETURN. DECEMBER 16th,

19065.

A select party is being organized Ly
the Southern Pacific to leave San

; Francisco tor Mexico City, Decembar
Petersen haing purchased the enure|

16th, 1905. Train will contain flas
vestibule sleepers and dining car, all
the way on going 4rip. Time limit
will be sixty days, enalding excursions
Ists to make side trips from City .
Mexico to points of interest. On ros
turn trip, stopovers will be allowed at
points on the main lines of Mexicaa
Central, Santa Fe or Southern Pacl
fic. An excursion manager will be ia
charge and make all arrangements.
Round trip rate from San Francises
80.00.

Pullman berth rate to City of Mex-

| fco, §12.00.

For Marther information address Ine
612 Market streast
San Francisco Cal.

—8Ve -

Liberal Offer.

L ]

I beg to advise my patrons thint tha

| price of dise records (either Vietor
or Coiumbia), to take effect lmmos

diately, will be as foilows unt.d Tups
ther notice:

Ten ineh disks formerly 70 cea’s
will be scld for 60 conts.

Seven inch records fermerly ble,
now JGc. Take advanv'age of this ok
fer. . W. FRIEND,

—— e —
Notice to Hurietrs.
Notiece 1= hereby given that ane

person found hunting without a permi$
tha premises owned by Theodo-a
be prosecuted. A U a.
ited number of permits vill be sold

§5 for the season or 50 cents for
sne day.

oLn

will

- —
— A —
OFFICE COUNTY AUDITOR
To the Honorable, the Board of Cous
ty Commissioners, Gentlemen:
It compliance with the law, [
herawiin my «quarterly re
port showing receipts and dishurses
ments of Ormshy Imm'} during
the quarter ending Dec, 39, 1305,
Quarterly Report.

Ormsby Cuumy. Nevatdla.
Balance in County Treasury at

end of last guarter 30108 7
County license , wosv DD
| Gaming license .....euvee
Liquor license ....sveannsen 82 (
Fees of Co. officers 527
| Fines in Justice Court .....125
Rent of Co. biuliding .302
2nd. Inst taxes 103
Slor machine license ......282
S. A. apportionment school
money e seaneas s OBBE
Deliquent taxes ...esssssss.181
Cigarette license ces 42
Douglas Co., road work ....1%

=W ot

R
e
EEEREE R

asaes

3%

sessanas

heep W, BOWER .cvcvvevesns. .45 00
Keep C. B. Hall .....0000...15 00
Total 45213 59%

Recapitulation

April 1st., 05. Balance cash on

hand c..ceecceeneans... 331277 17%
State fund ....civeveeeneaa.T13 T30
General fund cevasness $212 28%
Salary fund ......c0000....736 64
Co. school fund ......co0vuuen
Co. school fund Dist, 1 ....10158 481§
Co. school fund Dist. 2 ......189 14
Co. shoo] fund Dist. 3 .......277 61%§
Co, school fund Dist. 4 ,.....212 77
State school fund Dist, 1 ... 2853 85

e eun

State schoo] fund Dist. 2 .. 216 18
State school fund Dist. 3 453 78
gl. Assn fund A, .....:..... n8h 121§
Agl, Assn; fund Be oo 42 164
Agl, Assn, 1"1'-\1 Spel. ..., 1529 54
Co. scheol fund Dist.l Spel 7290 20
0. school f!..l.‘ Dist. 1 library
...... Iy ) o &
("o school fund Dist. 3 library
....................... .6 B0
o, school fund Dist. 4 library
......... B T B AR g 1 TR T L O I
Tota 2 3 3
YEORBWA N %]
it suret,
Disbursa2ments
f ral TE o st e 1203 67
Salury fund .......eceeesaeans2at0 00
County school fund .....ee cess B0 00
{ €o. school fund Dist s ses338 5
Con. schoul fun | 2 ieaswscdic 1D
Co school fund D) 3 aasaeneld 30
Co. school fund Ihst. 4 ......122 O
State sechonl fumd Dist 1 ,...2611 65
State school fund Dist 2.......: 10 00
| State s hool fund Dist 8 120 00
| State school fund Dist 4 ......110 00
| (*a, school fund .. cws-=ss+..80 00
| Co. school fund Spel building
;I ..... S s Al e R e e lA ..8377 50
| Total 16936 42
| Recapitulation
Cash In Treasury January 1, 1908

ceeaeseess.39108 TT%
Receipts from January 1st to

March 31st 1906 ........9104 81%
Disbursements from Januar- 1st

to Maarch 31st 1906.......764%36 42
Balance cash in Co. Treasury

April 1st 1906 ..........3127/7 171%

H. DIETERICH
WEAPHL... Cewmty Auster




